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What is ‘elder law’ … and how do I find a good 
elder law attorney?

Most simply put, “elder law” is a term that 
refers to different areas of law that affect older 
people.

Most people tend to associate elder law with 
estate planning since, as we get older, we start thinking more 
about what will happen to our property when we’re gone and 
how we will provide for our loved ones.

But elder law is more than strictly coming up with an estate 
plan, whether it be a will, a trust, an insurance policy or some 
combination. It also dovetails with other areas of the law.

For example, long-term care planning — in other words, 
helping people create a plan to pay for assisted living, in-home 
care, or nursing home care — is an important part of elder law. 
To that end, elder law attorneys help many clients figure out 
how to structure their income and assets so they can become 
eligible for Medicaid to cover their long-term care without hav-
ing to burn through their income and life savings first. 

Additionally, lawyers can help veterans identify and take 
advantage of different programs for which they may be eligible. 
For instance, a lot of people don’t realize that in addition to 
Medicaid, there are programs such as the Aid & Attendance 
program that can help qualified veterans or their surviving 
spouses pay for caregivers.

Meanwhile, as people age, it becomes important to plan for 
the possibility of becoming incapacitated and no longer being 
able to make important legal, medical or financial decisions for 
themselves. Elder law attorneys can assist by setting up advance 
directives, which are legal documents that outline your wishes 
for medical treatment and enable you to appoint someone you 
can trust as a health care proxy to make decisions for you.

And of particular importance, these lawyers can help in situ-
ations of possible elder abuse, neglect and/or exploitation. Ev-
ery state has laws that protect older people to some degree from 
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Losing a parent is difficult emotionally, but it can 
also create a great deal of stress for surviving chil-
dren who are now in a position of having to settle 
their parent’s affairs. This can be even more difficult 
if the parent hasn’t planned ahead.

If that occurs, here’s a summary of tasks you 
might need to undertake or delegate to someone 
else you trust.

First, you will likely need to notify family and 
close friends of your parent’s passing. You also 
might need to arrange for the care of pets or de-
pendents if your parent hasn’t already done so. Ad-
ditionally, you may need to secure their home and 
valuables, arrange for their mail to be forwarded or 
collected, and monitor their voice mail for any mes-
sages that might have some bearing on their estate.

In order to manage your parent’s legal affairs 
after their passing, it is critical to secure copies of 
their death certificate. You will need this to access 
benefits, close bank accounts, and claim life insur-
ance proceeds. A death certificate would also be 
necessary to arrange for burial or cremation. You 
may be able to obtain a death certificate from the 
hospital or care facility where they passed away, or 
you may need to seek the certificate from a state or 
county records office (expect to provide their Social 
Security number as well as other vital information).

Additionally, you may need to plan their funeral, 

which can be a big task that family and friends 
can help with. It’s possible that your parent had 
funeral instructions and a prepaid burial plan that 
they kept among their papers or in their estate 
documents. If you have the name of their attorney 
or financial advisor, they may be able to help you 
locate it.

Meanwhile, in the days after your parent dies, 
you can expect to make a number of calls to finan-
cial professionals, insurance companies, govern-
ment agencies, and your parent’s attorney. You 
should contact them first by phone and follow up 
in writing.

It’s particularly important, however, to contact 
the executor of your parent’s estate, who is respon-
sible for locating your parent’s assets and distribut-
ing them to heirs, paying all taxes and expenses 
generated by the estate, and managing assets of the 
estate pre-distribution. Unless you’re the executor, 
this would be the first person to get in touch with 
because many of these tasks may fall to that person.

This can feel like an overwhelming process. 
In the absence of a clear estate plan, an elder 
law attorney can help you organize your parent’s 
paperwork and assets, authenticate a will, appoint 
an estate representative if nobody was previously 
appointed, and advise on inheritance tax issues in 
the wake of your parent’s passing.

My parent just died. What steps do I need to take?

What needs to be in place for 'incapacity planning'?
When someone becomes incapacitated and can 

no longer make important decisions for themselves, 
that can cause a tremendous strain on their loved 
ones. That’s because absent a clear plan, there can 
be confusion over who should be making decisions 
in that person’s place, potentially leading to family 
conflict.

Additionally, if nobody has the clear authority to 
act on an incapacitated person’s behalf, then, for ex-
ample, no one can access their accounts to pay their 
mortgage and utility bills without going through po-
tentially expensive court proceedings to get someone 
appointed as a guardian.

To avoid such a scenario for yourself or your loved 
ones, it’s a good idea to meet with an elder law at-
torney for the purpose of incapacity planning.

The first part of incapacity planning is to create a 
“health care proxy” (referred to in some states as a 
health care surrogate designation). This document 
identifies a trusted individual who can make medical 

decisions on your behalf. This means they can access 
your otherwise confidential medical records, com-
municate with doctors, and make decisions about 
medical treatment.

A second important document is a “durable power 
of attorney,” which empowers the person of your 
choice to make legal and financial decisions for you. 
This includes managing your property, handling 
financial transactions, working with an attorney to 
structure your assets, and making sure your assets 
are being managed appropriately to meet your needs.

Finally, it’s advisable to have a “living will” that 
makes clear your wishes should you face an end-
stage medical condition or terminal illness or should 
you end up in a permanent vegetative state. This 
helps prevent fighting among your family members 
about whether you would have wanted life-prolong-
ing measures.

If you are considering taking this step, an elder 
law lawyer can assist you.



physical and emotional abuse and financial ex-
ploitation. In some cases, the laws provide civil 
remedies for victims. An elder law attorney can 
help set up legal and financial structures that 
protect vulnerable seniors from abuse while 
helping the victim or their family member seek 
recourse should abuse or exploitation occur.

A good elder law attorney also can be very 
helpful and reassuring in a crisis, such as when 
a senior suddenly needs to go into a nursing 
home or when an older relative suddenly needs 
a guardian or conservator because they can’t 
make good decisions for themselves. 

But it’s really a good idea to start working 
with an elder law lawyer before an emergency 
arises. Anybody 65 or older, even if they’re 
perfectly active or healthy, should establish a 
relationship with an elder law attorney who can 
help plan for needs that might arise later.

To find a good elder law attorney, you could 

ask a friend who’s worked with one about their 
experience. Also, a lot of local bar associations 
offer referrals, and the National Academy of 
Elder Law Attorneys has a website with a direc-
tory.

But it’s important that any attorney you work 
with has a track record of handling cases like 
yours. A lawyer with the right kind of history 
will have experience with all the types of issues 
raised here.

It’s also better to work with a lawyer who 
concentrates primarily on elder law, not a 
general practitioner who may have handled a 
few estate planning matters. Such a person is 
more likely to be up to date on the latest legal 
and regulatory changes that can impact seniors, 
and they’re more likely to have a sophisticated 
knowledge of the landscape in a way that they 
can tailor their advice more closely to your 
needs.

We welcome your referrals.

We value all of our clients.

While we are a busy firm, we

welcome your referrals. We

promise to provide first-class

service to anyone that you

refer to our firm. If you have

already referred clients to our

firm, thank you! 

This newsletter is designed to keep you up-to-date with changes in the law. For help with these or any other legal issues, please call our firm today. The information in this 
newsletter is intended solely for your information. It does not constitute legal advice, and it should not be relied on without a discussion of your specific situation with an attorney.

What is ‘elder law’ … and how do I find a good elder law attorney?
continued from page 1

If my spouse passes away, am I responsible for their debt?
Nobody wants to ponder their death. Which 

is why so few of us think about what happens to 
our debt when we pass away. Still, studies indicate 
that the average American adult dies with close to 
$30,000 in debt, not including a home mortgage. So 
what happens to your debt when you die? Is your 
spouse on the hook?

The answer is it depends.
First, this may not be an issue if your individual 

assets are greater than your debts. In that case, your 
estate would pay off your personal debts during 
what’s called the probate process.

But if there’s not enough money in your estate to 
cover your debts, a couple of different things could 
happen.

If your debt is held jointly with your surviving 
spouse — for example, both your names are on an 
auto loan, a mortgage or credit cards — then your 
surviving spouse would be responsible. 

Additionally, if you live in a community property 
state (Arizona, California, Idaho, Louisiana, Nevada, 
New Mexico, Texas, Washington or Wisconsin), your 
spouse could potentially be held accountable for 

debts you left behind, since in those states spouses 
are considered equally responsible for any debt 
incurred during the marriage.

In most states, however, the surviving spouse is 
not responsible for debts that are in the deceased 
spouse’s name only. In those cases, your debt may 
end up going unpaid.

Still, these rules can be complicated and they can 
be particularly difficult to navigate for someone who 
has just lost a loved one. But an elder law attorney 
can provide good advice on such issues.
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Getting married as an older 
person can bring someone a 
new lease on life. That — along 
with the fact that people are 
putting off marriage longer 
than they did in the past — is 
why “gray marriages” are be-
coming increasingly common. 
But before you take the leap, 
you should consider the pros 
and cons.

A later-in-life marriage 
certainly brings considerable advantages. The big-
gest one may be companionship. Living alone can 
be a lonely experience, particularly as we age. And 
loneliness can sometimes result in depression and 
physical problems.

Additionally, having a spouse around can 
translate into support during illness. You have 
a trusted person close to you who can help with 
medication, meal preparation and daily activities 
that you might otherwise need a paid caregiver to 
help you with.

Meanwhile, combining income and assets with 
someone you love can make your golden years 
more comfortable and secure.

Still, late-in-life marriage can bring challenges. 
If one spouse develops health problems or enters 
cognitive decline, the burden of care can fall on the 
other spouse, which can take a physical, emotional 
and financial toll.

Additionally, you’re likely bringing more compli-
cated finances into the marriage, such as pensions, 
pre-existing assets, retirement accounts and Social 
Security benefits, than you would if you were 
younger. You also may be bringing in financial ob-
ligations like mortgages, medical bills and spousal 
support obligations from a prior marriage.

Finally, when adult children or prior marriages 
are involved, there can be legal and estate planning 
complications.

Given these complexities, it would be a good idea 
to meet with an experienced attorney to make sure 
you have structures in place to protect your inter-
ests if you’re considering moving into this exciting 
new stage. 

What are the pros, cons of a ‘gray marriage’?


